Fact Sheet: Racial Fairness in the Advisory Guidelines System
Introduction
In recent testimony before Congress, the Sentencing Commission called for legislation that would
require that the guidelines and policy statements be given substantial weight at sentencing and on
appeal.1 In support of this request, the Commission reported that the difference in sentence length
between Black and White males had steadily increased since Booker, based on a multivariate study
comparing post-Booker sentencing to the period following the PROTECT Act.
Multivariate studies like the Commission’s do not establish that judicial discretion results in racial
disparity. Such studies do not include important legally relevant factors that would change the results
if they were included. Small differences in methodology produce very different results. And even
using the same methodology, race effects appear for some offense types but not others, and for some
years and not others. For these reasons, the Commission has previously warned that such studies do
not provide reliable evidence that race influences judicial sentencing decisions. But the Commission
omitted these warnings in its recent testimony before Congress. The Commission has used three
different models in performing multivariate analyses over the years, previously finding the greatest
race effect during the mandatory guidelines era. The Commission’s methodological choices for the
most recent model produced a greater reported race effect than previous models. Different researchers
using more widely accepted models have reached results in conflict with the Commission’s. These
issues are discussed below, but first we address proven causes of racial unfairness in the system, and
how judges have reduced such unfairness after Booker.
1) Implementation of mandatory guidelines and mandatory minimums created racial unfairness
that did not previously exist.




Allegations of racial bias infecting judicial decisions were made before the sentencing guidelines
were adopted, but were later proven unfounded. A comprehensive review sponsored by the
Department of Justice’s Bureau of Justice Statistics reported that “outcomes generally
corresponded to differences in cases and offenders’ characteristics that were commonly seen as
legitimately considered. . . . Differences clearly thought to be unwarranted (e.g., by the offender’s
race or ethnicity) were found to be uniformly small or statistically insignificant.”2
When the guidelines and mandatory minimums took effect in 1989, a gap in time served between
Black and White offenders immediately appeared. See Chart below.3







The gap was caused primarily by changes in the types of offenses and offenders prosecuted in
federal court, i.e., new and harsher mandatory sentencing rules that applied most frequently to
Black offenders. The gap was found to be “the result of differing offense/offender characteristics
that were formally and rigidly incorporated into Federal sentencing law and policy rather than the
differences in the treatment that offenders of specific racial groups received at sentencing.”4
Some of the new and harsher rules with an adverse impact on Black offenders were not necessary
to achieve the purposes of sentencing. Sentencing policies implemented through statutes and
guidelines are unfair when they lead to excessive punishment that does not advance a legitimate
purpose of sentencing, no matter who they impact. Such policies result in unwarranted racial
disparity when they adversely impact a particular racial group.5
In 2004, the Commission found: “Today’s sentencing policies, crystallized into the sentencing
guidelines and mandatory minimum statutes, have a greater adverse impact on Black offenders
than did the factors taken into account by judges in the discretionary system in place immediately
prior to guidelines implementation.”6

2) Judges have used their increased discretion after Booker to reduce unwarranted racial
disparity resulting from the adverse impact of unfair guidelines and laws, and from law
enforcement and prosecutorial decisions.







The gap in time served between Black and White offenders was greatest in 1994, at 37.7 months.
In the advisory guidelines era, it has narrowed to 25.4 months as of 2010, the lowest since 1992.
When judicial discretion was tightly constrained in a mandatory guidelines system, judges could
not compensate for unfairness in the guidelines, statutes, or decisions of law enforcement agents or
prosecutors.7 Judges have used their increased discretion after Booker to reduce unwarranted racial
disparity caused by these sources.
Many guidelines and mandatory minimums have a disproportionate impact on racial minorities
without advancing a legitimate purpose of sentencing. For example, in 2010, 78.4% of drug
trafficking offenders sentenced under the crack guidelines and 64.4% of offenders sentenced under
the “career offender” guideline were African American. The Commission’s own research
demonstrated that penalties under both these guidelines were excessive. In addition to its research
on crack sentencing, the Commission found that the severe punishment recommended by the career
offender guideline, as applied to those who qualify based on prior drug convictions (the vast
majority of career offenders), vastly overstates the risk of recidivism of those offenders, has no
general deterrent effect, and has a racially disparate impact.8
After Booker, judges have been better able to compensate for unfair and unnecessarily harsh rules
that create racial disparity. In fiscal year 2010, judges imposed below-guideline sentences in
26.5% of crack cases (a rate that would likely have been higher but for trumping mandatory
minimums), and 79.8% of these offenders were African American. Only 4.5% of crack offenders
received a downward departure in 2004 when the guidelines were mandatory. With an average
reduction of 44 months, in 2010 alone, this 22% increase in below-guideline sentences spared
nearly 1,000 predominantly African American defendants a total of 3,657 years of unnecessary
incarceration. Similarly, in fiscal year 2010, judges imposed below-guideline sentences in 27.7%
of career offender cases, and 66% of these offenders were African American. Only 7.2% of career
offenders received a downwad departure in 2004. With an average reduction of 75 months, in
2010 alone, this 20.5% increase in below-range sentences saved 475 predominantly African
American offenders a total of nearly 3000 years of unnecessary incarceration.9
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Prosecutors and law enforcement agents control sentencing outcomes by manipulating the type or
quantity of drugs, through charging and plea bargaining decisions, and through departures under
their control.10 While data on the reasons for these decisions is lacking, data that are available
reveal unexplained racial disparities in decisions to charge defendants under 18 U.S.C. § 924(c)
rather than seek the 2-level enhancement under § 2D1.1(b)(1), the use of “stacked” § 924(c)
sentences, and departures under USSG § 5K1.1 for substantial assistance.11 Judges can now
compensate for some of the unfairness caused by these decisions.12

3) The Commission’s multivariate study does not establish that judicial discretion causes or
results in racial disparity.






Multivariate regression studies of the type published by the Commission treat as “legally relevant”
the guidelines, statutes, and decisions of law enforcement agents and prosecutors. This research
focuses on judges not because judges are the primary source of disparity, but because judges’s
decisions are made in open court and result in data on many (but far from all) “legally relevant”
factors, while there is no similar data regarding decisions of law enforcement agents and
prosecutors.13
Multivariate studies measure differences among groups in average sentence lengths, or rates of
imprisonment, after taking into account only those factors (1) for which data are available, and (2)
that researchers choose to include in their statistical model. Applicable guidelines, mandatory
minimums, and other available and chosen factors are statistically taken into account, and any
remaining differences among groups are reported as race effects.
Based on such a study, the Commission states that “Black male offenders received longer
sentences than White offenders. The differences in sentence length have increased steadily since
Booker.”14 Some assume that these reported differences must be “based on race” and reflect
discrimination by judges. But this conclusion is unfounded.



Missing variables. The Commission does not collect, and its datasets do not include, many
relevant factors that legitimately and legally affect decisions as to sentence type or length, and that
would change the results if they were included.15 Data are missing on the following:
 Differences among groups in criminal history not taken into account by the guidelines,
including degrees of violence in defendants’ criminal histories.
 Differences in seriousness of the offense not taken into consideration by the guidelines,
including violence committed as part of the present crime.
 Differences in employment history, current employment, or employment prospects.
 Any other mitigating or aggravating factors not incorporated into the guideline rules.
 Any reason given for a departure or variance other than substantial assistance.16



When a relevant factor is missing, and is correlated with race (i.e., appears more frequently in some
groups than others), the effect is falsely attributed to consideration of race. For example, for a
variety of reasons, African Americans have more violence in their criminal histories.17 This
criminal history legitimately influences sentencing decisions, but the effect is attributed to race
rather than violence because violent criminal history is not included as a control variable in the
analysis. Similarly, employment legitimately influences sentencing decisions, particularly whether
to impose an alternative to imprisonment.18 If more White defendants are employed and judges
take this into account in the type or length of sentence, the effect is falsely attributed to
consideration of race rather than employment because employment is not a factor included in the
analysis.
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Excluded variables. The Commission did not include in its “refined model” several factors it did
include in its previous Booker and Fifteen Year Review models.19 The exclusion of these factors is
contestable.20 These factors influence sentencing decisions beyond their contribution to the
guideline range, for example, in choosing the type of sentence, placement within the range, or
extent of departure.21 Factors excluded from the “refined model” include criminal history,
defendants’ classification as a “career offender” or “armed career criminal,” and defendants’
meeting the qualifications for the safety valve.22 These factors are associated with race, and
excluding them therefore inflates the weight assigned by the model to race.23



Sentencing decisions were most rigidly controlled by the rules and influenced by the least number
of relevant considerations during the post-Protect Act period. Now that judges must consider all of
the purposes and factors set forth in § 3553(a), relevant but missing or excluded factors are relied
upon more frequently or given more weight. Such consideration is reported as an increased race
effect by multivariate studies, though it reflects increased consideration of relevant factors that
were previously restricted from consideration. It does not make sense to conclude from such a
study that judges have exercised their discretion under § 3553(a) to discriminate against racial
minorities after Booker, yet at the same time have used that discretion to reduce racial unfairness
caused by the rules. See Point 2. Even when judges had unfettered discretion, differences in
sentences attributable to race or ethnicity were uniformly small or insignificant. See Point 1.



Warnings. The Commission has previously warned that it “cannot overcome a lack of complete
data on all legally relevant considerations,”24 and that “[i]f it were possible to include these
unmeasured factors in the models, the statistical significance and impact of these demographic
variables would likely change.”25 In March 2010, the Commission stated that data on relevant
factors was missing from its refined model because it is not collected, or may have been
erroneously omitted.26 It acknowledged that “judges make decisions when sentencing offenders
based on many legal and other legitimate considerations that are not or cannot be measured,” and
that “[t]he omission of one or more important variables usually causes the value of the variables
that are included in the model to be overstated.”27 The Commission’s testimony before Congress
did not contain these extensive warnings.



Failure to differentiate among types of departure. The Commission’s “Booker model” took
somewhat more detailed account of different types of below range sentences, grouping them into
government initiated, court initiated, and substantial assistance.28 The “refined model,” however,
groups all kinds of below range sentences except for “substantial assistance” together.29 That is,
court-initiated below range sentences, government-initiated “fast track” departures (which
predominantly benefit non-Black offenders), and “other” government-initiated below range
sentences were assigned the same weight. The extents of these different types of below-guideline
sentences differ markedly, and the weights received by court and government initiated below range
sentences in the Booker model often differed markedly,30 so failing to differentiate them can affect
the results.

4) The Commission has not shown that the changes it reported were caused by increased
judicial discretion.


Given the absence of data on important legally relevant factors, it is difficult to measure how much,
if at all, judicial discretion contributes to unwarranted sentencing differences among groups. For a
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variety of reasons, it is even more difficult to measure changes in this contribution across time, or
to attribute any change to a legal decision such as Booker.


Multivariate regression analyses assign a parameter, or weight, to each factor included in the study.
These weights are meant to predict sentencing outcomes as accurately as possible given the
available data, but they can fluctuate for a variety of reasons. Unreliability in the data and intercorrelations among the factors all affect these weights. Any claim that the weight assigned to race
has changed across time must rule out other reasons for fluctuations, but the Commission did not
establish the statistical significance of the changes it reported.



Fluctuations. Under the Fifteen Year and Booker models, the Commission found that race effects
appear only for drug offenses or non-drug offenses and only in some years and not others, and
concluded that these fluctuations “are difficult to reconcile with theories of enduring stereotypes
[or] overt discrimination” on the part of judges.31 Fluctuations continue, but the Commission’s
“refined model” masks them by aggregating years and offense types, and wrongly implies that
differences between time periods are caused by the legal changes used to define the periods.



Methodological Choices. The results of multivariate studies differ depending on the
methodological choices made by researchers. The Commission has previously warned,32 and
reviews of research before the guidelines warned: “Any findings that are sensitive to minor
changes in model specifications such as these must be interpreted with caution.”33



The Commission’s own studies have reached conflicting conclusions, primarily due to changes in
methodological choices.
 The Fifteen Year Review model found a 20% difference in the odds of imprisonment and a
4.2% difference in sentence length between Black and White males in FY1998-2002 combined;
differences in the odds of imprisonment and sentence length between all Black and White
offenders in these combined years existed only in drug cases; and differences for all offenses
combined in the odds of imprisonment, or sentence length, existed only in some years but not
others.34









The Booker model, adopted in 2006 and spanning FY1999-2009, found the greatest difference
in sentence length between Black and White offenders when the guidelines were mandatory:
14.2% in 1999; 10.2% in 2000; 8.2% in 2001; none in 2002; none “pre-Protect” (10/1/024/30/03); none “post-Protect” (5/1/03-6/24/04); 7.4% “post-Booker” (1/12/05-12/10/07); and
10% “post-Gall” (12/11/07-9/30/09).35
The Booker model examined differences by offense type “post-Protect” and “post-Booker”
through 1/11/06, and found a difference in sentence length between Black and White offenders
only in drug cases “post-Protect,” and only in non-drug cases “post-Booker.”36
The Commission adopted a new model in 2010, beginning “post-Protect” Act. The “refined
model” found a 5.5% difference in sentence length between Black and White males “postProtect,” a 15.2% difference in the 2 years and 11 months “post-Booker,” and a 23.3%
difference in the year and 9 months “post-Gall” through FY2009.37
An update of the “refined model” found the “post-Gall” difference had decreased to 20% in the
2 years and 9 months “post-Gall” through FY2010.38
The updated “refined model” added a 4 ½ year “post-Koon” period beginning October 1, 1999
(over 3 years after Koon was decided) and ending with the Protect Act.39 The Commission
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reports an 11.2% difference in sentence length between Black and White males for this period,
suggesting that the difference “post-Koon” was less than “post-Booker” and “post-Gall.”40
However, the 11.2% figure results from aggregating several years for which the Booker model
reported a greater difference than post-Booker or post-Gall or no statistically significant
difference. (Results of the two models cannot be directly compared because of the differences
in methodologies.) The “post-Koon” period apparently does not include detention status data,
while the other three periods do.41
5) Research conducted at Pennsylvania State University reached different conclusions using
more widely accepted statistical models.


Peer-reviewed research authored by academic criminologists at Pennsylvania State University,
including a former Staff Director of the Commission, replicated the Commission’s refined model,
tested different models, and reached different conclusions.42 This study used the Commission’s
datasets, and therefore did not include data on relevant factors that are missing from those datasets.



By conducting separate analyses of the decisions (1) whether to imprison and (2) how long to
imprison, these researchers found that the Commission’s finding of increased sentence length
disparity was explained by a greater difference in the likelihood of incarceration between Black
and White males after Gall through FY2009.43 This result is not surprising, since the in/out
decision is sensitive to factors that are missing from the Commission’s datasets. See Point 6.



The academic researchers also analyzed the sentence length decision over five periods -- pre-Koon
(10/1/93-9/30/95); pre-Protect Act (10/1/01-4/30/03); post-Protect Act (5/1/03-6/24/04); postBooker (1/05-11/07); post-Gall (12/07-9//09)44 -- and found that sentence length differences
between Black and White males were:
 significantly less after Booker and Gall than before Koon when judicial discretion was more
constrained than at any time other than post-Protect Act.45
 nearly identical pre-Protect Act, post-Booker, and post-Gall.46
 significantly less after Booker and Gall than pre-Protect Act when immigration cases were
excluded.47



The academic researchers questioned several of the methodological choices made by the
Commission,48 and found that these choices affected the findings.
 As noted above, they modeled the sentencing decision as two separate decisions, i.e., whether
to imprison, and if so for how long, but the Commission modeled it as a single decision of how
long to imprison, counting probation as zero months. The Commission studied the decisions
separately in the Fifteen Year Review.49
 The Commission included immigration offenses, but the academic researchers excluded them
given that non-citizens are handled uniquely in many districts (e.g., with “fast track”
dispositions), and most non-citizens are subject to deportation, making probation impossible.
The Commission excluded non-citizens from the Fifteen Year Review analysis for the same
reasons.50 The academic researchers found that immigration offenses accounted for 40% of the
effect on sentence length for Black males.51
 The Commission counted months of home or community detention the same as months of
imprisonment.52
 The Commission’s “refined model,” unlike its Fifteen Year or Booker models, excluded
criminal history as a control variable except for its influence on the guideline calculation. The
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academic researchers found that criminal history has significant and substantial effects beyond
the minimum guideline sentence.53


The academic researchers found greater disparity in government-sponsored departures than in
judge-initiated departures.54



Academic criminologists commenting on the two studies all agreed that, in light of the conflicting
analyses of the Commission’s data and the limitations of such studies, no change in federal
sentencing policy is warranted.55

6) Defendants of all groups are treated more fairly when judges discount excessively severe
rules and take greater account of relevant differences among defendants.






Judges are now able to take account of characteristics that make some offenders suitable candidates
for alternatives to imprisonment, or for shorter prison sentences. The Commission does not have
data on the frequency with which most mitigating characteristics occur in the defendant population
or in any demographic group within it.56
African American offenders benefit from consideration of mitigating offender characteristics at a
rate proportional to or greater than their representation in the defendant population.
 For example, while 27.3% of non-immigration offenders in 2010 were African American,
African Americans made up 35.7% of those who received a below-range sentence for education
or vocational skills, 31.3% of those who received a below-range sentence based on the need for
education, training or treatment, 25.7% of those who received a below-range sentence for
previous employment record, 26.7% of those who received a below-range sentence for
rehabilitation, and 33.6% of those who received a below-range sentence for lack of youthful
guidance.57
When a missing or excluded characteristic like continued employment or lack of violence in
criminal history influences judges to impose an alternative to imprisonment, and is present more
often among White than Black male offenders, 58 multivariate regression studies will report a race
effect in the in/out decision. This is not discrimination or unfairness because these factors are
legally relevant to the purposes of sentencing.
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